
Stuck in Stop and Go: Getting to the End of a Rulemaking

• Michelle Hersh Vaught, Professional Educator Licensing Standards Board 
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• Ian Lewenstein, Bureau of Mediation Services and Department of Corrections

• Vanessa Vogl, Rulemaking Attorney, Department of Human Services
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Topics Covered

10/24/2022 2022 Annual Rulemaking Seminar | 
https://www.health.state.mn.us/data/rules/manual/index.html 2

This presentation will cover:

• How to respond to comments after you publish your Notice to 
Adopt Rules 

• When to communicate with the Governor’s Office

• When to provide required “notices” and recommendations for 
additional communication strategies

• How to “cure” a defect



Key Rulemaking Steps

You are 
here
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Final Steps
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Responding to Comments

When to do so?

• During the Notice of Intent to Adopt comment period

• After the Notice of Intent to Adopt comment period

• Ahead of the hearing

• At the hearing

• After the hearing/rebuttal
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Responding to Comments as a Board

Consideration: Timing of Pre-Hearing Comment Period
Option 1: Pre-Hearing Comment Period Immediately Before Hearing

Notice of Intent to 
Adopt Rule

Pre-Hearing 
Comment Period

Pre-Hearing 
Comment Period

Board Review:
-Publicly discuss 

comments
-Vote on 

additional 
revisions

Hearing

Option 2: Pre-Hearing Comment Period at least 30 days before Hearing (if not longer)
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Governor’s Office Final Form

When to send it?

• Hearing
1. After the hearing and rules have been approved, with a draft Order

• No Hearing
1. After comment period, before submission to OAH for review, with a 

draft order

2. If substantive changes after OAH review (ALJ substantive 
recommendations or other modifications by agency)
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Required notices

Notice of Submission of Rules to OAH
• Minn. Stat. 14.26 and Minn. R. 1400.2080, subp. 3, item K

• Only if no hearing, and if requested

• Option to request must be included in Notice of Intent to Adopt 

• Best practice- consider reminding those who submitted comments or 
requested a hearing that they can request to be notified when rules are 
submitted, or better yet, just notify everyone even if they don’t request 
it
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Required notices, cont.

Notice of Rule Adoption and Filing with the 
Secretary of State
• Minn. Stat. 14.16 and Minn. R. 1400.2080, subp. 4, item G

• Only if hearing, and if requested

• Option to request must be included in Notice of Intent to Adopt

• Best practice: consider notifying those who submitted comments or 
requested a hearing, even if they did not request notification
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Communicating with the public

Providing regular updates
How:
• Website
• GovDelivery
• Board meetings
• Staff meetings

Considerations: 
• Plain language
• Transparency (process, next 

steps, etc.)
• Implementation guidance
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From OAH approval to Notice of Adoption
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Final administrative steps

1. OAH and Governor’s Office approve the final rules

2. Agency signs Order Adopting Rules and files with OAH
NOTE: Best practice: Send a note to OAH letting them know you’ve filed the Order. Give the 

Revisor’s Office a heads-up after you have filed the Order with OAH. 

3. OAH requests final rules from Revisor’s Office

4. OAH sends rules to the Secretary of State
NOTE: The date OAH sends the rules to SOS is not necessarily the date of filing. SOS will notify 

agency of the filing date, which could be several weeks out! Best practice: Ask SOS to copy 
agency contact person when rules are filed.
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Final administrative steps, cont.

5. Governor’s veto period starts the day SOS serves the rules on the 
Governor’s Office
NOTE: This may happen several days after filing. Best practice: Ask SOS to 

copy agency contact person when rules are served on the Governor’s Office.

6. Agency submits Notice of Adoption to the State Register for 
publication 
NOTE: Make sure agency has the correct version of the rules for publication 

(SR, not AR or RD).
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Remember the 3 Cs

1. Calm

2. Communicate

3. Careful
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1. Calm
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You were dinged for a defect
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Tantrums aren’t allowed
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Don’t panic
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“You will know the good from the bad when you are 
calm at peace”

10/24/2022 2022 Annual Rulemaking Seminar | 
https://www.health.state.mn.us/data/rules/manual/index.html 21



Read the ALJ report

• Understand the type of defect:

• “Normal”: vague, excessive discretion, etc.

• Need and reasonableness

• Procedural

• Understand the defect’s root cause
• Understand the corrective action
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Don’t forget to read the technical recommendations
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2. Communicate
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Notify your commissioner and other key people

• Send the ALJ report to identified people (supervisor, commissioner, etc.)

• Summarize the defects: could be in email or short one-page summary

• Set a time to meet to discuss; best within a day

• Establish plan and how to respond to defects:
• Contest?

• Accept?

• Contest-and-tweak combo?

• Establish timeline: you have 6 months to resubmit
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Remember who gets a copy of ALJ report

• Governor’s office

• Revisor’s office

• Legislative Coordinating Commission

• House and Senate Gov Ops committee chairs

*Consider sending copy to policy adviser and revisor if you make modifications 
to the rule to respond to the defects.
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Others to notify

• Advisory committee, if you used one

• Agency subject-matter experts

• The public via your website and rulemaking docket
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3. Careful

https://www.thebossbuilders.com/should-i-poke-the-bear/
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Don’t overshare or overdo

• Responding to the ALJ report is your agency’s responsibility and, if applicable, 
governor’s office

• No need to solicit feedback from the public

• No need to rewrite the entire rule—focus on the defects and technical 
recommendations
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Responding to ALJ

• Watch your tone

• Be respectful but forceful

• Use evidence

• Don’t be afraid to challenge (but respectfully)

• Be clear

• Don’t complicate things
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Possible introduction
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Be creative and clear

• Use headings

• Use tables for before-and-after examples of language

• Show proposed modifications but be careful that they match revisor draft

• Link rule language to page-and-line numbers
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Use headings and subheadings
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Use before-and-after examples
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Curing a defect

Defect Proposed rule language (Draft 
presented at hearing)

Proposed rule language (Attempt #1 to cure 
defect) Approved rule language 

Proposed definition 
of “professional 
license from 
another state”

A teaching license from another state 
that allows the individual to be a 
teacher of record based on completion 
of a state-approved conventional, 
nonconventional, or alternative teacher 
preparation program from another 
state or licensure via a portfolio process 
in another state aligned to part 
8710.0330 and Minnesota Statutes, 
section 122A.18, subdivision 10.

Problem: Conflicts with state statute 
and reliance on undefined terms

A teaching license from a state other than 
Minnesota that allows the individual to be a 
teacher of record. A professional license from 
another state does not include:
(1) a license issued requiring only passage of 
teacher licensure exams;
(2) a license issued requiring only experience 
in a classroom;
(3) a license issued on an emergency basis;
(4) a substitute teaching license;
(5) a license that does not require a 
successfully completed field experience in 
the scope and content of the license; or 
(6) a nonpublic school license.

Problem: Unconstitutionally vague. Defines 
license by what it is not; not by what it is.

A professional teaching 
license issued by the 
responsible state agency of 
another state and required 
by the law of that state for an 
individual to teach in a public 
school, but does not include 
an emergency, temporary, or 
substitute teaching license.
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Curing a defect, cont.

Defect Proposed rule language (Draft 
presented at hearing)

Rule language submitted after hearing (to 
cure defect)

Sampling plan and 
extrapolation 
methodology

The sampling plan and extrapolation 
shall be chosen and performed 
according to generally accepted 
statistical standards and practices, 
which may include guidance from the 
Centers for Medicare and Medicaid 
Services.

Problem: Impermissibly vague. This 
language does not sufficiently describe 
the methods the Department will use in 
its sampling.

The sampling plan and extrapolation shall be 
chosen and performed according to guidance 
from the Centers for Medicare and Medicaid 
Services including the most recent version of 
the Medicare Program Integrity Manual.  

Approved as submitted.
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Make edits stand out
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Don’t forget to explain edits
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Don’t muck things up

10/24/2022 2022 Annual Rulemaking Seminar | 
https://www.health.state.mn.us/data/rules/manual/index.html 39



Mucking continued
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Make sure you are amending the correct draft
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After your rule is approved, make sure you understand 
the final steps

• Look to the manual and statute and rule
• Ask IRC people
• Ask IRC in Teams
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Example of amended Governor’s Office Final Form
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Example of amended Order Adopting Rules
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If you remember the 3 Cs, you’ll be fine
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Thank You!

• Michelle Hersh Vaught; Michelle.Vaught@state.mn.us; 651-539-4187 

• Vanessa Vogl; vanessa.vogl@state.mn.us

• Ian Lewenstein; ian.Lewenstein@state.mn.us; 651-539-1414
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